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INTRODUCTION 



The Family Educational Rights and Privaey Act (FERPA) also known as the 
Buckley Amendmantj requires school districts to establish and publish a policy 
regarding student records and their accessibUity, The Act assures students (and 
parents) access to their own records and the opportunity to request changes or 
add qualifying statements to those records. It was not intended to obstruct the 
operations of educational institutions and, in fact, specifically states thet 
student records may be forwarded to other schools when a student transfers* 

This guide, written in question and answer form, does not follow the order of 
the Act. Questions are organized around related issues. The information 
contained here has been reviewed and revised by the FERPA Office* We have 
omitted provisions that do not apply to elementary schools* FERPA applies to 
any educational activity receiving funds from the U. S, Department of 
Education. The final section compares FERPA provisions with those of Public 
Law 94-142y Education for AH Handicapped Children Act of 1975. 

Those who would like to obtain a copy of the Act, the pertinent regulations, 
or additional mftterial about FERPA, and those with questions, should contacti 

Family Educational Rights and Privacy Act 

(FERPA) Office 
Department of Education 
4511 Switzer Building 
Washington, D*C, 20202 

Telephone? (202) 245-0233 

Two other acts which deal with release of information may sometimes be 
confused with FERPA. They are the Freedom of Infor mation Act and the Privaey 
Act. The Freedom of Information Act of 1966 allows public access to 
identifiable records of administrative agencies in the executive branch of the 
Federal government. The Act does not cover State and local governments, The 
Privacy Act (P,L. 93-579) of 1974 was desi|tned to give citizens more control 
over what information is collected about them by the Federal government* It 
requires Federal agencies to report publicly the existence of all systems of 
records maintained on individu^s. Both these Acts are described in detail, as 
well as procedures for obtaining information, \n Washington Information Work- 
book (PP^ 233-256), published by Washington Researchers, 918 Sixteenth sFreet, 
N.W, Washington, D,C, 20006. 

The Bureau of Indian Affairs (BIA) and Indian Health Service (IHS) are subject 
to the Privacy Act. Representatives of BIA, IHS and their respective legal 
counsels met in 1977 to discuss the proper use of IHS medical records by the BIA 
to assure education to Handicapped Indian Children In light of the Privacy Act, 

It was the concensus of that meeting that BIA, while implementing P,L, 94- 
142y would be a routine user of the IHS Health and Medical Records Systems. 
Memoranda to that effect from the Director of Indian Health Service^ thft IHS 
Privacy Act Coordinator and the Senior Attorney, Public Health Division, are 
included in this guide, pages 12^16. 
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PURPOSE AND APPIJCABILITY 



1, What is FERPA? 

The Family Edueational Rights and Privacy Act is a Federal law, passed in 1974. 



2. To whom does the law apply? 

To all edueational agencies or institutions, private as weU as public, that receive 
Federal funds for education from the Department of Education. Examples are 
elementary schools, high schools, colleges, vocational schools, school districts 
universities, professional schools, FERPA does not apply to Head Start. 



3, What is the purple of the law? 

o To protect the privacy of parents and studentsi 

o To regulate who may see, and who may not see, student's educational records; 

o To assure parents' access to students' recordsi 

o To limit schools' disclosure of students' reeordS| 

o To give parents a chance to request corrections of students' records. 

In general, the Act gives rights to parents of younger students--those in 
secondary school or younger. Once a student is past age 18, or is past the 12th 
grade, the Act gives the rights to the student himself, and not to his parents. 
Since these materials are addressed mainly to people who work in elementary 
schools, we will refer simply to parents' rights from here on. 



4. What kinds of record do^ the Act deal with? 

The Act deals with education records, which includes any information, written or 
recorded some other way* that is about a student and that is kept by a school 
college or university. 



5, What Idnite of reoor^ are not eovwed by the Act? 

Even though some of the following kinds of information might be found at a 
school, they are not education i ^cords under the Acti 

o Notes that a teacher (or counselor or administrator) makes for his own use 
and doesn't show to anyone else, except to a substitute teacheri 

o Records that a school's security division or law ehforcement uiiit keeps. But 
a school's law enforcement reeopds are exempt from the Act only if (1) that 
unit keeps them only for law enforcement purposes, and shows the records to 
no one but law enforcement officials in the same jurisdiction, and (2) the 
school will not let its law enforcement unit see education reeordS| 

o Employment records about employees of the school; 

0 Alumni records. 



SCHOOL DISTRICT REQUIREMEN'ra 



6* What do« the Act r^irire a school strict to do? 

o To let parents see their children's education recordsi 

0 To let parents request that the school correct their children's records* 

o To let parents exercise their limited rights to control disclosure 'of their 

children's recordsi 
o To adopt a policy about recordsf 
o To notify parents of all the items listed abovei 

o To notify parents that they have the right to complain about violations. 

f 

7. What doas the Act forbid a school tfstrict to do? 
o To keep parents from seeing their children's recordsi 

o To allow unauthorized people or agencies to see the records (see questions 17 
and 18, below, for authorized disclosure without parents* prior consent). 



8* What Idnd of policy do^ the Act require school districts to adopt? 

o The Act requires every school district (college, etc.) covered by the Act to 
adopt a policy about educational records. Many details of the policy are left 
to the school district to decide. * 

o However, the Act requires that every policy about records commit the 
district toi 

' (1) Informing parents of their rights under the Act| 

(2) Permitting inspection and review of records by parentsi 

The policy must Includei 

(a) How to request access to recordsi 

(b) When a request for copies will be denledi ^ , 

(c) What the fees are for coplesi 

(d) A list of types of records kept, of places where the records are, and 
of who keeps them. , ^ ^ 

(3) Not disclosing records that can be traced to a student without prior 
written consent (see question 18, below, for exQeptiohs)| 

The policy must indicate; 

(a) How the school will decide who Is a "school official" and what is a 
"legitimate educational interest-" 

(b) Whether or not the school will disclose records to* tHose officials 
who have such an intef'est without prior consenti 

(c) What information v^itt be considered "directory information" 
and thus, wlU be disclosed, ^ 

(4) Keeping for Inspection a record of who requested or received students* 
records, and why (see the last paragraph under question 23, below),* 
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(5) Permitting parents to seek to correct or change student-S' records, and 
permitting them to place a statement in students' records (sec question 
15, below). ^ 



9, MiBt the school distict publish the policy f 

The policy adopted has to be in writing, and it has to be made available to 
parents on request. Furthermore, the school district must inform parents each 
.'year of their rights (under the Act, the regulations, and the school districts' 
policy), including their right to file complaints, and must teU them where they 

6^*^ wv/^iti^ tut; ynjii^ym 

How the district aeeompllshes this is up to the district, as long as the method is 
reasonably likely to inform. Elementary and secondary schools are also 
responsible for effectively notifying parents of students whose home language is 
not English, & ^ - 



10* What tees can a school dstrict cha^a f or copying or other servioes it suppli^ 
in complying with the Act? 

The school district Is not allowed to charge any fee to search for and retrieve a 
student»s records. However^ the district is allowed to charge a fee. for eoples of 
records as long as the fee is not so high that it prevents parents from inspecting 
and reviewing the records. 



11* Do^ the Act prevent a scriool distriet from destroying education recorcb? 
The only restrictions on destroying records are theses 

o Where there is an outstanding request to inspect and review education 
records, those particular records may not be destroyed; 

o An explanation added to a record by a parent after a hearing has to be kept 
as long as the whole record Is kept, or as long as the part explained is kepti 

o The schoors record of who requested and received a student*s records, and 
why, must be kept as Igjog as that studenrs records are kept. 



DIRECTORY INFORMATION 

12. What is dlrectofy information? 

Personally identifiable information from a student's education records that 
. schools normally provide to the g^narat public. Examples arei The student's 
name, address, phone number, date and place of birth, major field of study, 
school a ctivities and Worts, height^and weight for those on athletic teams, dates 
the St lent attendee the school, degrees or awards the student received, 
previoa school, and ^her similar information. 



13., Whqt are the ^eial puIm eoncerning tfreetory information? 

The school district has to give public notice ofs 

o What items the school district intends to treat as directory information; 

o Tiie parent's right to refuse to permit the school district to disclose any or aU 

of those items without the Farent's consentj 
o The time limit for telling the district in writing if the parent so refuses. 



PARENTS' RlGHra 

^^S^ct f'^^^ parents many rights in addition to those discussed in questions 14 
and 15 below. See, for example, questions 3, 6, 8, 9, 13, and 23.) 

14. What is included in a parent's right to in^ct and review education recor*? 
When a parent wants to examine his child's education records, the school the 
student attends (or attended) has to permit him to do so within a reasonable time 
(45 days or less). 

The school has to answer a parent's reasonable requests for explanation or 
interpretation of the records. 

The school must pro'vi%e the parent with copies of the records if the parent 
would be unable to inspect and review the records without getting the copies. 

If no one has shown the school evidence to the contrary, the school can assume 
that either parent has the right to inspect and review records, and the school can 
go ahead and allow either pat ent to do so, including a non=custodial parent. 

Parents can examine only the records that pertain to their child. 

15. Under what cireumstancea can a papent add to or change his child's education 
records? 

Parents cannot .nemselves change the records, but they can request the school 
to change or correct the records. If the school refuses to make the change 
parents have the right to put an explanation into the records However a school 
can refuse to let a parent challenge an accurately recorded grade that a teacher 
assigned for a whole course. m 

A parent can request that the school change the educati. eeord whenever the 
parent believes that the record is inaccurate, misleading, or that it violates the 
student's privacy or violates.sorne other rights of the student. 

When a parent requests a change other than altering a course grade, the school 
must decide within a reasonable time either to make the change, or to tell the 
parent it refuses to do so and advise the parent that he has a right to a hearing. 
The hearing must meet standards of fairness that are given in the regulations. 



for example, notice, impartial hearer, right to give evidence, right to counsel. 
.If, after the hearing, the school's decision is stiU that no change is required, the 
school must teU the parent that he can place an explanation in the records. 

t 

In eases where the parent does place an explanation In the records, that 
explanation must be kept as long as the pertinent records arte kept, and the 
school must disclose the explanation when it discloses the pertinent records. 



DISCLOSDRE AND TRANSFER OF RECORDS 

16. What Is dsdosure? 

Permitting any individual, agency, or any Institution or orttnization to have 
access to a student's education records, or to Information In TO records that can 
be traced to the student. Is disclosure. So is any release, transfer, or 
communication of such records or such Information to anyone, whether the 
communication is spoken, written, electronic or by any other means. 

17. When is a Mhool distrlet permitted to dsclose a students education records? 

In general, the Act permits a school district to disclose education records under 
these circumstances: 

(1) When the parent has given his prior written consent to the disclosure (see 
question 24, below)| 

(2) Without the parent's prior consent, but onlyi 

(a) When the party to whom the records wiU be disclosed is among those to 
whom the Act sbecificaUy permits disclosure without prior consent 
(see question 18,^belsw)| 

(b) In a health or safety emergencyi 

(c) To comply with a court orderi 

(d) When the disclosure is to the parent or student hlmselfi 

(e) When the information disclosed cannot be traced to an individual 
student! . 

(f) When the information disclosed is what the regulations tfaU "directory 
information," and the school district has followed the special rules that 
apply to directory information (see questions 12 and 13, above). 



18. To whom do the regulations specif leaUy aUow disclosure without the parents' 
prior eoraent? - 

In addition to the situations given under question 17 (b through f), records can be 
disclosed without prior consent in these situatlonsi 

o To teachers and other school officials within the studeht's present school or 
district who have a "legitimate educational interest" (see question 8 above 
under (3))| ' ' 

o To school officials in a school or district that the student Intends to enroU In 
or IS transferring Intof ' 
o To authorized representatives of the U. S. ComptroUer General, of the 
, Secretary of Education, and of State educational authorltlesi ' 
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o When a State statute adopted before November 19, 1974, ipecificaUy requires 
information to be reported or disclosed to State or local offleialai 

o To an edueational research organization while it is conducting a study for a 
school or district ooncerned with tests, student aid programSi or improvement 
of instructloni 

o To accrediting organizations for accrediting purposeS| O 
o To parents of a dependent student as defined in the Internal Revenue Code of 
1954, Section 152, 



19. What special limitation apply when the Act permits diselMure wit^ut 
consant? 

There are special conditions imposed in several of those situations, espeeiaUy in 
the cases of transfer of records (see question 20, below), disclosure to Federal 
and State officials (see question 21, below), and health and safety emergencies 
(see question 22 below). 



20. What are the condtior^ at limits that apply to tramfarrlng record to 
another school? 

Even though the parent's prior consent is not required, the student's present 
school must attempt to notify. the parents of the transfer of records, unless the 
parent initiated that transfer ^ records. However^ wheFe the school^ policy 
indud^ a statement that recor^^e f awarded on r^urat in transfer eas«, no 
addtional notice is needed, ^ 



If the parent requests it, the school must provide him with a copy of the records 
transferred, and with a hearing for challenging those records. Two schools that 
both serve the same student can exchange information from education records 
without prior consent* 



21. What are the eondtions or limits that a^ly to dsolc^ure wittout consent to 
Federal, and State officials? 

Disclosure to the Federal and State officials listed earlier (in question 18) is for 
evaluation and audit of Federally supported education programs, or for enforce^ 
ment of Federal leg^ requirements related to such propams* 

When those officials collect Information, it has to be treated so as to prevent 
anyone other than those officials from tracing it to the students or their parents, 
and any information that is identifiable has to be destroyed when it is no longer 
needed for the purposes Just stated. 



22. What are the eoncfitioi^ or Umlte that a^ly to i£sal^ura without consent in 
emergeneies? 

Knowledge of the information has to be necessary to protect the health or safety 
of the student or others, and the person to whom the information Is disclosed has 
to be someone who is in a position to deal^wlth the emergency* 



23«. Cmn anyone to whom record are dsclosad tmn around and reAsoIose them 
to Mmwna 

The Aet and refulations attempt to limit rediiclosure. Whenever a sehTOi 
discloses Information that ean be traced to a student, the school must teU the 
one who receives the informatif that disclosure is made orfly on this condition, 
that the receiver wiU not turn a*^und and redlselose it without the parent's 
written consent. How the school wiU handle this Is not specified in the Act, 

A receiver with employees, officers, or agents=for cKample, an organiMtlon— 
can let those persons have the information It got from the schooL However, that 
kind of redisclosure can only be done for the purpose that prompted the orlginia 
disclosure# 

Further, for certain kincfe of disclosures, the school must keep a record that 
shows who requested or obtained the information, and for what purposes. 
Parents have the right to examine that record. The only situations where a 
school does not have to keep a record of the disclosure are thesei 

o When the information is going to the parent or to a school officiid at the 

child's present schooli 
o When the Information cannot be traced to the student or parents| 
o When the Information Is "directory" information (lee question 12, above)i 
o When the parent has specifically consented, in writing, to disclosure to a 

particular person or agency. 



24. What eoi^titutes ^lor eoi^ent to dsdwure? 

A written consent obtained before any disclosure is made, signed by the parent 
and dated, showing which records wiU be disclosed and for what purpose, and 
indicating to whom the disclosure wiU be made, satisfies the requirements for a 
prior consent to any given disclosure. 



ENFORCEMENT 

25. What happens If the school violate FERPA? 

The most severe possible penalty is that the Secretary of Education cuts off the 
district's Federal education funds (see question 26, below). 



26. How is FERPA enforcedf 

The FERPA Office, Department of Education, 4511 Switzer Building, Washing- 
ton, D.C. 20202, investigates violations and reviews complaints about violations 
of the Act. Complaints must be in writing. When the Office finds non- 
compiianoe, It notifies the violator of how to bring itself into complianeep The 
Office tries to secure voluntary compliance. 
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Qnly when voluntary eomplianee cannot be obtained wiU the Offiee send a case 
to the Review Board for hearing. There are procedural safeguards to Insure that 
hearinp by the Review Board are fair. 

The Office, and the Review Board, can require school districts to send reports, 
to keep records, and to give the Office or Board access to those records. ■ 

The Secretary of Eijucation has the power to review decisions of the Review 
Board. Where the Secretary fin^ there has been a failure to comply with the 
Act and that voluntary compliance cannot be obtained, the Secretary can stop 
making Federal education funds available until the violating school or district 
complies. j 



FERPA AND P. L. 94-142 

The following comments compare some requirements concerning records under 
P.L. 94-142 with those under PERPA. This comparison does not exhaust the 
topic, and it Is not Intended to replace the Acts and Regulations themselves. For 
another, somewhat different comparison, see Suggestions for Compliance w ith 
Privacy Rig hts of Parents and Students; Buckley Amendments and Education of 
Handicapped Aut. Arizona Department of Education, Revised August, 1980. This 
document also contains sample forms for collection and transfer of student 
records. 



P.L. 9.^142 (the Statiite) 

Like FERPA, P.L. 94-142 has provisions.' (1) to assure parents' access to their 
children's recordsj and (2) to protect the oonf idnntlality of those records. 

For assuring access, P.L. 94-142 states Its own requirements, analogous to 
FERPA's. For protecting confidentiality, P.L. 94-142 explicitly relies on 



Assuring Aec^ { 
P.L, 94^142 imposes various eonditions for receiving fundsi 

(1) For a State to qualify for a^istanee under P.L. 94-142s the LEAs in that 
State must maintain records of the Individu^ized edueatlonal program for 
eaeh handieapped child. (FERPA applies td records that schools maintain, 
but does not itself order schools to maintain any particular records,) 

{2) With respect to the identification, evaluation or educational placement of 
\ a hflndicapped child, or the provision of a free public education to that 
\ child, states and LEAs must also guarantee the foUowinff under P.L. 94=^ 
\ 142i 

\^o That parents have an opportuni y to examine all records concerning 
identification, etCf 
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o That parents wiU receive notiee whenever a school ppoposes to ehange— 

and, likewise, whenever it refuses to ehange— the identifieation, ete,i 
o That parents have l^th the opportunity to present complaint^ coneern- 

ing the identifieation, ete,| and the opportunity for an imp^tial hearing 

of their complaint, with due process safeguardsi 
o That parents have an opportunity to obtain an independent educational 

evaluation of their child. 



P.L, 94-142 directs the Secretary of Education to take appropriate action "in 
accordance witfi" FERPA to assure the confidentiality of records of handicapped 
children, and instructs the Secretary to issue regulations to carry out that 
direction. 

TWs protection of oonfidentiaJity eKtends to *^any personally identifiable data, 
information, and records collected or maintained by the Commissioner and by 
State and local educational agencies pursuant to [ P*L. 94-142] 



R^idatlons Implementli^ P,L* 94-142 

The similarity of P,L. 94-142 provisions about records to FERPA pfovisions 
becomes even more obvious when the regulations that implement the two Acts 
are examined. Regulations that Implement P.L. 04-142 sometimes explicitly 
adopt regulations under FERPA, sometimes track FERPA regulations with minor 
adjustments, and sometimes preserve the structure of the FERPA approach to 
records, but not the same content. 

Even though the two sets of regulations are similar, here are a few points where 
they divergei 



To whom the act appUtt » « , 

o P.L. 94-142 regulations apply to "participating agencies," 
o FERPA applies to any educational agency or itistitut4^n t*at gets Federal- 
funds for education through the U. S- Department of Education. 

The definition of "participating agency" In P.L. 94-142 regulations Includesi 

o Any agfeney or institution that collects, maintains, or uses personally 
identifiable information under the P.L. 94-142 regulatlonsi 

o Any agency or Institutuion from which informatioj} is obtained under 
the P.L, 94-142 regulations. 

So it is possible for any agency that is not subject to FERPA regulations directly 
to become subject to them indirectly, through P.L. 94-142. 

An example might be a Head Start agency, whose funds do not come through the 
U. S, Department of Education, but whose records are used In the identification, 
evaluation, or education^ placement of handicapped children in free public 
education. 
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D^truetlon of ree<vd^ ... 

Th6 P.L. 94-142 regulations have more details than do the FERPA reffulations 
concerning the destruction of records. 

A public agency that keeps the records for purposes of P.L. 94=142 must teU the 
parents when personaUy identifiable information is no nger needed to provide 
educational services to a handicaped child. 

The agency must destroy such unneeded information when the parents request 
Ia »w ^^®^t''oye«l. Upon such a request, the omy records collected for P.L. 
a4=i4Z that an igency can keep forever are the student's name, address, phone 
number, grades, attendance record, classes attended, grade level completed, and 
year completed. 

Procedure concerning confidentiality , . , 

The P.L. 94-142 regulations require each participating agency to: 
o Assign one official to be responsible for Insuring confidentiality 
o Train everyone at that agency who coUects or uses personally identifiable 
information in the Spate's policies and procedures for safeeuardine eonfl- 
dentiality* © o 

o Keep a list of the names and positions (for FERPA, positions is enough) of 
Its employees who may have access to personaUy Identif iable Information. 

Dis^osure without consent . , ^ 

The P.L. 94-142 regulations on disclosure of records without parents* consent ai-e 
quite similar to FERPA's, but with these peculiaritlesi 

o A participating agency under P.L. 94-142 is permitted to disclose 
personaUy identifiable information without he parents' consent, only if it 

- . iS: . - 

(1) Used "for meeting a requirement" of the P.L. 94-142 regulations,- 

(2) Disclosed to officials of participating agencies coUecting or using the 
information undsr the P L. 94-142 regulatlonsi 

o The State Education Agency must provide policies and procedures to use In 

the event a parent refuses to consent to disclosure, 
o While the consent discussed In FERPA regulations Is "written consent," the 

P.L. 94-142 regulations do not say "written." 
o Where any participating agency is also subject directly to FERPA the 

FERPA restrictions apply to disclosure without consent, even to disclosure 

to another participating agency. 



^ For further information, eontaet your Director of Special Education. State 
Department of Education. . , <.£ii.c 
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HBMORANDUM 



Department of Bealth, Edueation, and Wdfare 
PubUe Health Service 
Health Servle^ Admlnlstratioii 
Indan Health Sa>vlce 

Date: November 30, 19f7 

TO: Directors, Area/Program Offices 

Director, ORD, Tucson 
Director, Data Processing Service Center 

FROM: Director, Indian Health Service 

SUBJECT: IHS Support of Education for AU Handicapped Children Program 

OA ^^Ao^\u°^^^^^ Education for AU Handicapped Children Act, P.L. 

,, I 'J P"^P^^« of wh^ch was to assure a free appropriate public education to 
aU handicapped chUdren. The Bureau of Indian Affairs (BIA) has the major 
responsibility for implementing this Act on behalf of Indian children. The Eoal of 
this act and the efforts of BIA In its implementation have my fuU support I 
have designated Mr. Ted Marrs, MCH Consultant for the Albuquerque Area as 
ml ^^f- 9^^^^^^ '^^^ matters affecting handicapped children including the 
IHS efforts in support of the BIA Implementation of P.L. 94-142 These effor*s 
win be made in conjunction with the overall IHS maternal and child health focus 
provided by Dr. WiUiam CarlUe. Dr. Marrs can be reached on FTS 474-2400. 

The initial hurdle faced by BIA in implementing this program is the identification 
and the evaluation of Indian children that may qualify for Inclusion In this 
pro-am. IHS has, as a result of its operations, much information in the form of 
health records which can be Invaluable both for identifying possibly handicapped 
children and the evaluation of these chUdren. How these records could be 
properly utiliaed In light of the requirements of the Privacy Act was the topic of 
a November 22, 1977, meeting between representatives of BIA, IHS and their 
respective legal councils. 

It was the concensus of that meeting that BIA, while Implementing P.L. 94-142 
would be a routine user of the IHS Health and Medical Records Systems as 
described in the Federal R^er (42 FR 52182, September 29, 1977). Routine 
use number 3 permits these, records to be disclosed to "Federal and non-federal 
school systems wWrjh serve American Infflan and Alaska Native children for the 
purpose of student health maintenance." For purposes of this program, BIA is a 
Federal school system. Also, It is the generally held opinion in the medical 
com mum ty that the "health maintenance" of handicapped children includes the 
services mandated by P.L. 94-142. Though it was not specifically discussed at 
the meeting, this latter point would also be applicable to State school systems 
implementing the Act. 



Therefore, all IHS personnel are to cooperate fully In diiclosing to the BIA and 
its agents those IHS medieal records needed for the identification and evaluation 
of poisibly handicapped children. This cooperation is to take place in fuU 
compliance with the Privacy Act ineludlng the requirement that each disclosure 
to a routine user be properly documented in the Individual's medical record. 
Such documentation is not needed when properly executed consent form covering 
the child is in the child's record. The use of consent forms is, therefore, 
preferable to reliance on the routine user test though this preference should not 
be used to delay implementation of the program. 

Privacy Act requirements are applicable to the BIA. Therefore, Privacy Act 
protections cover medical records disclosed to the BIA. It is my understanding 
that any State implementing P.L. 94-142 must develop a State plan which 
includes the same Privacy Act protections that apply to Federal agencies. 

In many cases, it is expected that medical evaluations of children Identified 
under this program will be needed. The scheduling of these evaluations wiU have 
to take into account not only medical criteria and available resources but also 
competing non-critical routine procedures such is school and work required 
physicals. In scheduling medical evaluations under this Act, you should consider 
both the mandatory target dates of the Education for AH Handicapped Children 
program and the possible long-term beneficial consequences for the child. 

Please bring this memorandum to the attention of all affected personnel under 
your direction including Service Unit Directors, hospital and clinical directors 
and medical records personnel. Privacy Act questions concerning the implemen- 
tation of this program shduld be directed to your respective Area or Program 
Privacy Act Coordinator* Questions that cannot be handled by your Privacy Act 
Coordinator should be directed to Mr. Mozart Speetor, IHS Privacy Act 
Coordinator. Mr. Speetor can be reached on FTS 443-1180. 

The Implementation of P.L. 94-142 is tied to a specific time table. Questions or 
problems which mi^t delay fuU IHS cooperation in this important health effort 
are to be dealt with immediately. I have fuU confidence In the willingness and 
the desire of all IHS personnel to cooperate and 1 would not like this needed 
cooperation to suffer as a result of any question or problem over which IHS has 
any control. 

Emery A. Johnson, M.D. 
Assistant Surgeon General 
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MEHORANDUM 



Department of Hedth^ Edueation, and Welfare 
Publio Health Sar^oe 
He^th S&vicm AdmuusU^ation 
bdan Health Stf 



Date: 



Novamber 30, 1977 



TOi 



AU IMS Area/Pfogram Privacy Act Coordinators and Alternates 
Thrui All IMS Area/Program Directors 



FROM: IHS Privacy Act Coordinator 

SUBJECTi Diselosura of Medioal Information to BIA Contractors for Evaluating 
Handicapped Indian Children 

Attached herewith is a leg^ opinion issued bj; the PHS Offiee of Generid 
Counsel. This opinion should guide you in hancning disclosures of medical 
information to BIA in accordance with Public Law 94=142, "Education for AU 
Handicapped Children Act of 1975," 

If you have any questions please do not hesitate to call, 
Mozkrt L Spector 
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MEMORANDUM 

Department of Healthp Education^ and Welfara 
Of f ice of the Secretary 
Office of the General Counsel 



Datei November 29, 1977 

TOi Mr. Mozart Spector 

Privacy Act Coordiantor 
Indian Health Serviee 

FROM: Senior Attorney 

Publle Health Division 

SUBJECTi Privacy Aet— IHS Medleal Reeords— Disclosures to BIA Contractors 
for Evaluating Handicapped Indian Children. (DF #16 A) 

This refers to the November 22, 1977, meeting among representatives of the 
Indian Health Service (IHS) and the Bureau of Indian Affairs (BIA) to discuss 
access by BIA to IHS medical records systems* 

As explained at the meeting, under the Education for Ail handicapped Children 
Act of 1975 (20 U,S.C. 1401 et seq,), BIA has the responsibility of identifying and 
evaluating handicapped Indian children and providing each v;ith a suitable 
education program. The IHS Health and Medical Records Systems (09-15-0019) 
contains he^th and medical information, including cKamination, diagnostic and 
treatment data concerning handicapped, Indian children. BIA desires that its 
desipnated representatives be given access to these record systems so that BIA 
need not duplicate the relevant medical data already In the possession of IHS. 

The Privacy Act (5U,aC, 552a et seq.), as you know, permits certain unconsent- 
ed-to disclosures including those which are diiclosed for a "routine use" as listed 
in the system notice published in the Fedval Begiatw (5 U.S,C. 552a(b)(3), A 
routine i^e is defined by the Privacy Act with respect to the disclosure of a 
record as "the use of such record for a purpose which is compatible with the 
purpose for which it was coUected." One of the purposes of the IHS He^th and 
MedicM Records Systems is to render appropriate medicfid care and treatment. 
In our view, disclosure of medlc^ data for the purpose of Identifying and 
evaluating handicapped children so that indlvidu^ education prop'ams can be 
developed for such children is compatible with the purpose for which the 
Information was collected. Thus, IHS medicri records mky be disclosed as a 
"routine i^e" to BIA representatives for the purpose fo carrying the latter*s 
responsibilities under the Education for All Handicapped Children Act of 1975 
provided such disclosures come within a routine" use published in the system 
notice. 

The IHS Heidth and Medici Records System Notice (42 PR 52182) provides that 
among the routine i^e disclosures are those toi 

"Federal and non-federal school syitems which serve American Indian and 
Alaskan Native children for the purpose of student health maintenance." 
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At the November 22 meeting, Dr. Marrs (IKS) stated, and we concur, that the 
development of individual education programs for handicapped children enrolled 
in BIA sehooli, which necessarily includes physical therapy and counselinf , comes 
within the scope of "student health maintenance" as the term is used in the 
routine use quoted above. Thus, disclosures of IHS medical records to BIA 
representatives for the state purpose are authorized under an existing routine 
use. 

At the meeting we were advised that the BIA identification and evaluation of 
handicapped Indian children is to be conducted by BIA contractors and that the 
contracts expressly provide that the contractor is subject to the Privacy Act. 
We are of the opinion that if BIA designates its contractors as the authorized 
BIA representatives of its school system to whom routinr use disclosures from 
the IHS Health and Medical Records Systems should be made for the purpos" of 
carrying out BlA^s responsibilities under the Education for All Handicapped 
Children Act of 1975, then IHS may make such disclosures to the desiffnated 
contractors. 

The conclusions set forth in this memopandum have been discussed with and 
concurred in by Mr. Tim White of the Business and Administrative Law Division 
of this Office. 

Howard Walderman 
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